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Introductory Note
 
As previously announced, on October 7, 2019, Asure Software, Inc. (“Asure”) entered into an Asset and Equity Purchase Agreement (the “Purchase
Agreement”) to sell all of the issued share capital of Asure Software UK Limited (UK) and OccupEye Limited (UK) (together, the “Purchased Subsidiaries”)
to FMS UK Ltd. (“UK Buyer”) and certain assets comprising Asure’s workspace solution business (“Purchased Assets”) to FM:Systems Group, LLC
(“Buyer”) for an aggregate purchase price of $120 million in cash. The purchase price is subject to a post-closing working capital adjustment.
 
Item 1.01 Entry into a Material Definitive Agreement.
 
In connection with the Purchase Agreement and as a condition to the closing of the Sale (as defined below under Item 2.01), on December 2, 2019, Asure
entered into a Transition Services Agreement (the “Transition Services Agreement”) with the Buyer, pursuant to which, from and after the Closing Date,
Asure agreed to provide Buyer with certain transition services for the period of time specified for each service in the Transition Services Agreement. The
Buyer will pay Asure a designated fee for each service provided pursuant to the Transition Services Agreement.
 
The foregoing description of the Transition Services Agreement is subject to and qualified in its entirety by reference to the full text of the Transition Services
Agreement, a copy of which is filed as Exhibit 10.1 hereto and the terms of which are incorporated by reference herein.
 
Item 2.01 Completion of Acquisition or Disposition of Assets.
 
The description under the Introductory Note is hereby incorporated by reference into this Item 2.01. On December 2, 2019, Asure completed the sale of the
Purchased Subsidiaries and the Purchased Assets for $121.5 million in cash (the “Sale”). The cash proceeds of the Sale increased from $120 million to $121.5
million due to Asure’s estimate of working capital in its workspace business at the time of the Sale. As described under the Introductory Note above, the
purchase price is subject to a post-closing working capital adjustment. Asure used the proceeds from the Sale to pay down debt owed under the second
amended and restated credit agreement (the “Second Restated Credit Agreement”) with Wells Fargo and the lenders that are parties thereto. Following the
closing of the Sale, Asure is working with Wells Fargo to amend its Second Restated Credit Agreement to provide capital for general corporate purposes and
potential future acquisitions.
 
The foregoing description of the Purchase Agreement and the Sale is subject to and qualified in its entirety by reference to the full text of the Purchase
Agreement, which was filed as Exhibit 2.1 to Asure’s Current Report on Form 8-K filed with the Securities and Exchange Commission on October 8, 2019
and incorporated herein by reference.
 
The Purchase Agreement was filed to provide investors with information regarding its terms. It is not intended to provide any other factual information about
Asure or the Purchased Subsidiaries. The representations, warranties and covenants contained in the Purchase Agreement were made only for purposes of
such agreement and as of specific dates, were solely for the benefit of the parties to such Purchase Agreement, and may be subject to important limitations
agreed upon by the contracting parties, including being qualified by confidential disclosures exchanged between the parties in connection with the execution
of the Purchase Agreement. The representations and warranties may have been made for the purposes of allocating contractual risk between the parties to the
agreement instead of establishing these matters as facts, and may be subject to standards of materiality applicable to the contracting parties that differ from
those applicable to investors. Investors are not third-party beneficiaries under the Purchase Agreement and should not rely on the representations, warranties
and covenants or any descriptions thereof as characterizations of the actual state of facts or condition of the parties thereto or any of their respective
subsidiaries or affiliates. Moreover, information concerning the subject matter of representations and warranties may have changed after the date of the
Purchase Agreement, which subsequent information may or may not be fully reflected in Asure’s public disclosures.
 

 

http://www.sec.gov/Archives/edgar/data/884144/000110465919053286/a19-19668_1ex2d1.htm


 

 
Item 7.01 Regulation FD Disclosure
 
On December 2, 2019, Asure issued a press release announcing the completion of the Sale. A copy of the press release is furnished herewith as Exhibit 99.1.
 
The information contained in Exhibit 99.1 shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), or otherwise subject to the liability of that section, and shall not be incorporated by reference into any registration statement or other
document filed by Asure under the Securities Act of 1933, as amended, or the Exchange Act.
 
Item 9.01 Financial Statements and Exhibits
 
(b) Pro Forma Financial Information
 
The unaudited pro forma condensed combined financial information of Asure and its subsidiaries giving effect to the completed Sale is attached hereto as
Exhibit 99.2 and is incorporated herein by reference.
 
(d) Exhibits
 
Exhibit No.  Description
10.1  Transition Services Agreement, dated as of December 2, 2019, between Asure Software, Inc. and FM:Systems Group, LLC
99.1  Press Release dated December 2, 2019
99.2  Unaudited Pro Forma Condensed Combined Financial Information
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undersigned hereunto duly authorized.
 
 
 ASURE SOFTWARE, INC.
   
Dated: December 6, 2019 By: /s/ Patrick Goepel
  Patrick Goepel, Chief Executive Officer and President
 

 
 



Exhibit 10.1
 

TRANSITION SERVICES AGREEMENT
 

This TRANSITION SERVICES AGREEMENT (this “Agreement”) is made and entered into as of the 2nd day of December, 2019 (the “Effective
Date”), by and between ASURE SOFTWARE, INC. (“Seller”), and FM:SYSTEMS GROUP, LLC, a Delaware limited liability company (“Buyer”). All
capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Purchase Agreement (as defined below).

 
RECITALS

 
WHEREAS, Seller is engaged in the Business;
 
WHEREAS, Buyer, Seller and FMS Bidco UK Limited (“UK Buyer”) have entered into that certain Asset and Equity Purchase Agreement, dated as

of October 7, 2019, (the “Purchase Agreement”), pursuant to which Seller agreed to sell to Buyer, and Buyer agreed to purchase from Seller, the Purchased
Assets and Seller agreed to sell to UK Buyer, and UK Buyer agreed to purchase from Seller, the Purchased Subsidiaries;

 
WHEREAS, it is a condition to the Closing that this Agreement be executed; and
 
WHEREAS, in connection with the purchase of the Purchased Assets by Buyer and the Purchased Subsidiaries by UK Buyer, Seller is willing to

provide or cause its Affiliates or Third Party service providers to provide to Buyer, or an Affiliate of Buyer, for purposes of operating the Business, the
services (referred to individually as a “Service” and collectively, as the “Services”) set forth on Annex A hereto and made part of this Agreement, as may be
amended or supplemented pursuant to the terms of this Agreement (the “Services Annex”), in each case, on a transitional basis, and for the respective fees
and subject to the terms and conditions set forth herein.

 
NOW, THEREFORE, in consideration of the foregoing, the representations, warranties, covenants and agreements set forth in this Agreement, and

other good and valuable consideration, the adequacy and receipt of which are hereby acknowledged, the parties hereto hereby agree as follows:
 

ARTICLE I

PROVISION OF SERVICES
 

Section 1.1            Seller agrees to provide, or to cause its Affiliates or use commercially reasonable efforts to cause its Third Party service providers
to provide, the Services to Buyer (or to any Affiliate of Buyer specified in the Services Annex or otherwise designated by Buyer) for the respective periods
and on the other terms and conditions set forth in this Agreement and in the Services Annex. The parties agree that, notwithstanding anything to the contrary
in this Agreement, to the extent any obligations to provide Services in this Agreement are to be undertaken by Affiliates of Seller or a Third Party, Seller will
ensure that such Affiliates and Third Party service providers comply with the applicable provisions of this Agreement, including without limitation any
obligations under ARTICLE VI of this Agreement.

 

 



 

 
Section 1.2            Seller agrees that, except as specifically provided in the Services Annexes or as agreed in writing by the parties, the Services shall

be provided in a manner generally consistent with the historical provision of the Services to Buyer by Seller, its Affiliates or Third Party service providers
prior to the Closing Date. Without limiting the foregoing, Seller shall perform (or shall cause its Affiliates or use commercially reasonable efforts to cause any
Third Party service provider to perform) all Services with at least the same degree (and no less than a reasonable degree) of care, diligence, skill and attention
as historically provided in connection with the Business prior to the Closing Date. Seller shall perform the Services (i) in a professional and workmanlike
manner, and (ii) in compliance with all applicable Laws.

 
Section 1.3            Each party hereto agrees that all employees of any party or any of its Affiliates, when on the property of another party or any of its

Affiliates or when given access to any equipment, computer, software, network or files owned or controlled by another party or any of its Affiliates, shall
conform to the rules and regulations of such other party or its Affiliates concerning physical, computer, and network health, safety and security which applied
during the historical provision of the Services prior to the Closing Date or which are made known to the applicable party in advance in writing.

 
Section 1.4            It is understood and agreed that Seller has used, and will continue to use, Third Party service providers to provide some of the

Services to the Buyer. Seller shall have the right to hire other Third Party subcontractors to provide all or part of any Service hereunder and to change the
Third Party subcontractors providing all or part of any Service hereunder, provided that (a) the standard of service provided by the subcontractor shall be
consistent with Section 1.2, and (b) Seller shall consult with Buyer in good faith to minimize any adverse effect thereof on the provision of the Services.

 
Section 1.5            The parties hereto acknowledge that they may not have identified all of the services that may be necessary or appropriate for the

continued operation and to complete the transition of the Business to Buyer. Within sixty (60) days following the Effective Date, the parties may add
additional Services to the Service Annex upon mutual written agreement, including as to the terms and conditions (including fees) applicable to such new
Services (the “Additional Services”); provided, however, that upon Buyer’s written request, Seller shall be required to provide any Additional Services that
(a) were provided with respect to the Business at any time during the six (6) month period prior to the Closing Date, or with respect to services with are
annual in nature, at any time during the twelve (12) month period prior to the Closing Date and (b) are reasonably necessary to be provided to the Business,
and if the parties cannot reasonably agree as to the fees to be paid to Seller for such Additional Service, then an hourly rate shall apply with respect to Seller
personnel work on such Additional Services calculated using the same methodology used to determine the rates set forth in the Services Annex, and if it is
necessary or appropriate for Seller to engage any third-party to provide any such Additional Services, then Seller shall pass through the rates or other costs
charged by such third party. For the avoidance of doubt, in no event will any such Additional Services include any Services specifically identified as excluded
services on the Services Annex. It is further agreed and understood that, except with respect to this Section 1.5, any reference to a Service or Services shall
also include an Additional Service or Additional Services provided hereunder, as applicable. Notwithstanding the foregoing, any further assistance requested
by Buyer under this Agreement that is ancillary to and necessary for the delivery of a Service described in the Service Annex shall be considered as part of
such Service and not an Additional Service, and thus are not subject to the terms applicable to Additional Services in this Section 1.5.
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Section 1.6            The Service Annex sets forth a representative of each of Seller and Buyer for each Service who will act as the primary contact

persons with respect to the performance of such Service (each, a “Service Coordinator”). Unless otherwise agreed by the parties, all communications relating
to a given Service shall be directed to the applicable Service Coordinator. The applicable Service Coordinator for Buyer and Seller for each Service, including
relevant contact information, are set forth on the Services Annex. Either party may change any of its Service Coordinators at any time by providing notice to
the other party in accordance with Section 7.5 of this Agreement.

 
Section 1.7            OTHER THAN IN THE CASE OF WILLFUL MISCONDUCT, FRAUD OR GROSS NEGLIGENCE BY SELLER OR ITS

AFFILIATES, SELLER’S TOTAL LIABILITY UNDER THIS AGREEMENT SHALL NOT EXCEED THE AGGREGATE AMOUNT PAYABLE BY
BUYER HEREUNDER FOR THE SERVICES. EXCEPT AS EXPRESSLY SET FORTH HEREIN, SELLER MAKES NO REPRESENTATIONS AND
WARRANTIES OF ANY KIND, IMPLIED OR EXPRESSED, WITH RESPECT TO THE SERVICES, INCLUDING (WITHOUT LIMITATION)
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, OR TITLE, ALL OF WHICH ARE
SPECIFICALLY DISCLAIMED.

 
Section 1.8            The parties acknowledge and agree that this Agreement does not create a fiduciary relationship, partnership, joint venture or

relationships of trust or agency between the parties and that all Services are provided by Seller as an independent contractor.
 

ARTICLE II

RESPONSIBILITY FOR WAGES AND FEES
 

For such time as any employees of Seller or any of its Affiliates are providing the Services to Buyer under this Agreement, (i) such employees will
remain employees of Seller or such Affiliate, as applicable, and shall not be deemed to be employees of the Buyer for any purpose, and (ii) Seller or such
Affiliate, as applicable, shall be solely responsible for the payment and provision of all wages, bonuses and commissions, employee benefits, including,
worker’s compensation and the withholding and payment of applicable taxes relating to such employment.

 
ARTICLE III

TERMS OF PAYMENT AND RELATED MATTERS
 

Section 3.1            As more fully provided in the Services Annex and Section 3.3, as applicable, and subject to the terms and conditions therein as
well as Section 3.4: (i) Seller shall present to Buyer monthly invoices (“Invoices”), which shall set forth in reasonable detail (with such supporting
documentation as Buyer may reasonably request with respect to the amounts payable under this Agreement); and (ii) payments pursuant to this Agreement
shall be made within fifteen (15) days after the date of an Invoice provided by Seller. Seller reserves the right to charge interest on any amount which has
been due from Buyer for more than fifteen (15) days (except for unpaid amounts that are the subject of a good faith dispute), at a rate equal to the prime
lending rate (as quoted in the Wall Street Journal on the last Business Day of the month of such overdue Invoice). Notwithstanding anything to the contrary in
this Agreement, Seller may suspend provision of any or all Services upon notice to Buyer if any Invoice remains unpaid forty-five (45) days after receipt by
Buyer, unless the unpaid amounts are the subject of a good faith dispute (as provided for in Section 3.4). Invoices shall be sent to the representative of Buyer
listed on Annex B hereto, by the methods set forth therein. Buyer may change its representative listed on Annex B by notice to Seller provided in accordance
with Section 7.5 of this Agreement.
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Section 3.2            The Services Annex sets forth for each of the Services the expected (as of the Effective Date) final date for the performance of

such Service (for each Service, the “Initial Target Date”), which final date applicable to each Service shall be no later than the earlier of: (a) the date that is
two times the duration of the period between the Effective Date and the Initial Target Date and (b) nine (9) months after the Effective Date (the “Outside
Date”); for illustration purposes, if the Initial Target Date for a Service is (i) three (3) months after the Effective Date, then the Outside Date for such Service
would be six (6) months after the Effective Date, and (ii) five (5) months after the Effective Date, then the Outside Date for such Service would be nine (9)
months after the Effective Date. Upon the Initial Target Date for each Service or any later expiration of the term of such Service, Buyer may extend the term
of such Service for additional, successive one (1) month terms upon Buyer’s written request provided to Seller at least fifteen (15) days prior to such Initial
Target Date or other expiration; provided, however, that Buyer agrees that the applicable fee for such Service during any period following the Initial Target
Date shall be one hundred and ten percent (110%) of the monthly fee set forth for such Service in the Services Annex. In no event shall Seller be obligated to
provide a Service after the applicable Outside Date, unless otherwise agreed in writing by Seller.

 
Section 3.3            In consideration for the Services, Buyer shall pay to Seller the monthly fees set forth in the Services Annex with respect to each

Service that Buyer receives. All fees shall be billed in arrears for Services previously performed. Buyer and Seller shall negotiate in good faith an allocation
of any third-party costs not reflected on the Services Annex incurred by the Seller in connection with providing the Services to Buyer pursuant to this
Agreement.

 
Section 3.4            In the event of an Invoice dispute, Buyer shall deliver a written statement to Seller prior to the date payment is due on the disputed

Invoice listing all disputed items and providing a reasonably detailed description of the dispute. Amounts not so disputed shall be deemed accepted and shall
be paid, notwithstanding disputes on other items, within the period set forth in Section 3.1. The parties shall seek to resolve all such disputes expeditiously
and in good faith.

 
Section 3.5            The parties acknowledge and agree that Buyer may terminate any Service set out in the Services Annex for its convenience upon

twenty (20) days’ prior written notice to Seller (a “Service Reduction Notice”), provided that the Services Annex may expressly limit the ability for Buyer to
terminate or reduce certain Services while keeping other particular Services (“Dependent Services”), in which case such Dependent Services may only be
terminated together and not independently of each other or only in part (or as otherwise prescribed in the Services Annex). If Buyer provides a Service
Reduction Notice, Seller shall use commercially reasonable efforts to reduce, to the extent designated by Buyer, the Services as soon as practicable and the
costs associated with the provision of the Services that are the subject of the Service Reduction Notice (the “Discontinued Services”), and, subject to the
following, Buyer shall not be responsible for any costs with respect to any of the Discontinued Services after ten (10) days following the provision to Seller of
the applicable Service Reduction Notice, except that Buyer will remain responsible for paying to Seller any fees or costs for such Service (as set forth in the
Services Annex) that Seller incurs and cannot reasonably eliminate resulting from an extension of such Service beyond the Initial Target Date.
Notwithstanding the foregoing, Buyer shall continue to be liable hereunder to Seller for all costs associated with the provision of Services that are not the
Discontinued Services.
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Section 3.6            Buyer shall comply with the applicable terms of all third party agreements relating to any of the Services provided hereunder if

and to the extent such agreements or the respective terms have been provided or otherwise disclosed in writing in advance to Buyer.
 
Section 3.7            Buyer shall be responsible for all sales or use Taxes imposed or assessed as a result of the provision of Services by Seller.
 
Section 3.8            Reserved.
 
Section 3.9            Seller shall, at its sole cost and expense, use commercially reasonable efforts to obtain all consents, authorizations, waivers, and

approvals from any Third Party that are required for Seller to perform the Services or Buyer to receive the Services (“Consents”). To the extent that any
Consent is required with respect to any Service, Seller shall not provide such Service without obtaining such Consent, except as otherwise as agreed in
writing by the parties. All license fees, temporary right to use fees, royalties or other amounts payable to any Third Party that may be required for Seller to
perform, or for Buyer to receive, any of the Services, including obtaining any Consents shall be borne by the parties in the following proportion: fifty percent
(50%) of such fees, royalties, and other amounts borne by Seller, and the remaining fifty percent (50%) of such fees, royalties, and other amounts borne by
Buyer. Buyer shall have the right to approve any such amounts, and shall provide such approval or rejection promptly. In the event Buyer does not approve
such amounts, Seller shall be excused from performance of the corresponding Service(s) without any further obligation or liability to the extent performing
such Service(s) is prejudiced by such non-approval. Without limiting the foregoing, if Seller is not able to obtain any such Consent (other than due to Buyer’s
failure to approve related costs), Seller shall promptly notify Buyer and each of Buyer and Seller shall work in good faith and use commercially reasonable
efforts to arrange as soon as practicable an alternative means of obtaining or providing, respectively, such Service that is the same in all material respects as
the benefit provided under or by the relevant Service for which the Consent was required and that is reasonably satisfactory to Buyer (with any incremental
cost associated with such alternative means borne equally by Seller and Buyer). If Buyer and Seller are unable to arrange such an alternative means within
twenty (20) Business Days after the Effective Date, Buyer may terminate any affected Service, and Seller shall be excused from performance of the
corresponding Service(s) without any further obligation or liability.
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ARTICLE IV

TERM
 

This Agreement shall terminate upon the earliest to occur of any of the following: (a) termination or expiration (i.e., lapse of the Outside Dates for
each of the Services) of all Services, (b) the date that is nine (9) months after the Closing Date (except with respect to those Services that have an Initial
Target Date that exceeds nine (9) months, in which case the term of this Agreement shall terminate with respect to such Service on the Initial Target Date of
such Service), (c) thirty (30) days after Buyer submits written notice of intent to terminate this Agreement to Seller, and (d) mutual written agreement by the
parties to terminate this Agreement. Notwithstanding the foregoing, to the extent that this Agreement is required in order to provide Buyer with the benefit of
any non-assignable Contract that constitutes a Purchased Asset, this Agreement shall remain in effect with respect to such Contract until the earlier of (a) the
applicable renewal date under such Contract or (b) the effective date of the termination of the Contract.

 
ARTICLE V

FORCE MAJEURE
 

The obligations of Seller, Buyer and their respective Affiliates under this Agreement shall be suspended during the period and to the extent that such
Person is prevented or hindered from complying therewith by any of the following causes beyond its reasonable control: (i) acts of God, (ii) weather
conditions, fire or explosion, (iii) war, invasion, riot or other civil unrest, (iv) order or regulation of a Governmental Authority, (v) Legal Proceedings,
embargoes or blockades in effect on or after the date of this Agreement, (vi) Legal Proceeding by any Governmental Authority, (vii) national or regional
emergency, (viii) strikes, labor stoppages or slowdowns or other industrial disturbances, (ix) shortage of adequate power or transportation facilities, or (x) any
other event which is beyond the reasonable control of such Person. In such event, the party whose obligations are suspended shall give notice of suspension as
soon as reasonably practicable to the party to which such obligations are owed stating the date and extent of such suspension and the cause thereof, and shall
remove or otherwise address the impediment to action as soon as reasonably practicable and resume the performance of such obligations as soon as
reasonably practicable thereafter.
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ARTICLE VI

CONFIDENTIALITY
 

Section 6.1            From and after the date of this Agreement, Buyer shall not, and shall cause its Subsidiaries receiving Services hereunder and their
respective officers, managers, directors, employees, auditors and other agents (collectively, “Representatives”) not to, disclose to any other Person (other than
Buyer’s Affiliates) any Seller TSA Confidential Information; provided that Buyer or its Subsidiaries may disclose Seller TSA Confidential Information (i) to
the extent required by Law, in any report, statement, testimony or other submission to any Governmental Authority having jurisdiction over Buyer or such
Subsidiaries, as applicable, (ii) as may be reasonably necessary in connection with any Tax Returns, accounting records or financial reporting obligations or
any audit or (iii) in order to comply with any Law applicable to Buyer or such Subsidiaries, as applicable, or as legally required by any summons, subpoena or
other legal process or formal or informal investigative demand issued to Buyer or such Subsidiaries, as applicable, in the course of any litigation,
investigation or administrative proceeding; provided, further, that, if Buyer or any such Subsidiary becomes legally compelled by deposition, interrogatory,
request for documents, subpoena, civil investigative demand or similar judicial or administrative process to disclose any Seller TSA Confidential Information,
Buyer or such Subsidiaries, as applicable, shall (to the extent permitted by Law) provide Seller with prompt prior written notice of such requirement and, to
the extent reasonably practicable, cooperate with Seller and Seller’s Affiliates (at Seller’s expense) to obtain a protective order or similar remedy to cause
such Seller TSA Confidential Information not to be disclosed, including interposing all available objections thereto. In the event that such protective order or
other similar remedy is not obtained, Buyer or its applicable Subsidiaries shall furnish only that portion of Seller TSA Confidential Information that has been
legally compelled, and shall exercise its reasonable best efforts to obtain assurance that confidential treatment will be accorded such disclosed Seller TSA
Confidential Information. Buyer hereby agrees, and shall cause its applicable Subsidiaries and Representatives, to protect Seller TSA Confidential
Information by using the same degree of care, but no less than a reasonable degree of care, to prevent the unauthorized disclosure of Seller TSA Confidential
Information as Buyer uses to protect its own confidential information of a like nature. To the extent that an Affiliate of Buyer that is not a Subsidiary of Buyer
is a recipient of Services pursuant to Section 1.1, Buyer shall ensure that such Affiliate complies with the provisions of this Section 6.1 that are applicable to a
Subsidiary of Buyer.

 
Section 6.2            From and after the date of this Agreement, Seller shall not, and shall cause its Affiliates and its and its Affiliates’ Representatives

not to, use other than in the performance of the Services or disclose to any other Person (other than Seller’s Affiliates or Third Party service providers in the
performance of the Services) any Buyer TSA Confidential Information; provided that Seller or its Affiliates may disclose Buyer TSA Confidential
Information (i) to the extent required by Law, in any report, statement, testimony or other submission to any Governmental Entity having jurisdiction over
Seller or its Affiliates, as applicable, (ii) as may be reasonably necessary in connection with any Tax Returns, accounting records or financial reporting
obligations or any audit or (iii) in order to comply with any Law applicable to Seller or its Affiliates, as applicable, or as legally required by any summons,
subpoena or other legal process or formal or informal investigative demand issued to Seller or its Affiliates, as applicable, in the course of any litigation,
investigation or administrative proceeding; provided, further, that, if Seller or any of its Affiliates becomes legally compelled by deposition, interrogatory,
request for documents, subpoena, civil investigative demand or similar judicial or administrative process to disclose any Buyer TSA Confidential
Information, Seller shall (to the extent permitted by Law) provide Buyer with prompt prior written notice of such requirement and, to the extent reasonably
practicable, cooperate with Buyer or its respective Affiliates, as applicable (at Buyer’s expense) to obtain a protective order or similar remedy to cause Buyer
TSA Confidential Information not to be disclosed, including interposing all available objections thereto. In the event that such protective order or other
similar remedy is not obtained, Seller or its applicable Affiliates shall furnish only that portion of Buyer TSA Confidential Information that has been legally
compelled, and shall exercise its reasonable best efforts to obtain assurance that confidential treatment will be accorded such disclosed Buyer TSA
Confidential Information. Seller hereby agrees, and shall cause its Affiliates and its and its Affiliates’ Representatives and its Third Party service providers, to
protect Buyer TSA Confidential Information by using the same degree of care, but no less than a reasonable degree of care, to prevent the unauthorized
disclosure of Buyer TSA Confidential Information as Seller uses to protect its own confidential information of a like nature.
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Section 6.3            “Seller TSA Confidential Information” means all non-public information disclosed under or in connection with this Agreement by

Seller or its Affiliates or their respective Representatives to Buyer or any of its Affiliates or their respective Representatives regarding Seller or its Affiliates,
and not constituting Buyer TSA Confidential Information; provided that “Seller TSA Confidential Information” shall not include information which (i) is or
becomes generally available to the public (other than as a result of its disclosure in violation of Section 6.1 above), (ii) was already known to Buyer (other
than by previous disclosure by Seller or its Affiliates or their respective Representatives) as of the Effective Date and not subject to any duty of confidentiality
to Seller or its Affiliates, (iii) is independently developed by Buyer or its Affiliates without reference to any Seller TSA Confidential Information or (iv) after
the Closing Date, is lawfully made available or known to Buyer or its Affiliates by a Person not known by Buyer to be subject to any duty of confidentiality
to Seller or its Affiliates or their respective Representatives. “Buyer TSA Confidential Information” means all non-public information related to the Buyer
and to the Business other than any information used in Seller’s or its Affiliates’ other businesses as of the Closing Date, and any other non-public information
disclosed under or in connection with this Agreement by Buyer or its Affiliates or their respective Representatives; provided that “Buyer TSA Confidential
Information” shall not include information which (1) is or becomes generally available to the public (other than as a result of its disclosure in violation of
Section 6.2 above), (2) after the Closing Date, is independently developed by Seller or its Affiliates without reference to any Buyer TSA Confidential
Information or (3) after the Closing Date, is lawfully made available or known to Seller or its Affiliates by a Person not known by Seller to be subject to any
duty of confidentiality to Buyer or its Affiliates or their Representatives.

 
ARTICLE VII

MISCELLANEOUS
 

Section 7.1            Survival. The following provisions shall survive expiration or earlier termination of this Agreement: ARTICLE III, ARTICLE VI
and ARTICLE VII.

 
Section 7.2            Assignment; Binding Effect. This Agreement and the rights and obligations hereunder are not assignable by any party unless such

assignment is consented to in writing by the other parties; provided that a party may, without the consent of the other party, assign its rights hereunder to one
or more of its Affiliates; provided, further, that Buyer may assign this Agreement or its rights hereunder, in whole or in part, to an acquirer in connection with
the transfer or sale of any or all of the business or assets of Buyer. Subject to the preceding sentence, this Agreement and all the provisions hereof shall be
binding upon and shall inure to the benefit of the parties hereto and their respective successors and permitted assigns. Notwithstanding the foregoing, each
party and their direct and indirect Subsidiaries (or any or all of them) may assign their respective rights and obligations pursuant to this Agreement to any of
their lenders as collateral security.
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Section 7.3            Choice of Law. This Agreement shall be governed by and construed in accordance with the Laws of the State of Delaware

applicable to agreements made and to be performed entirely within such State, without regard to the conflict of laws principles of the State of Delaware.
 
Section 7.4            Jurisdiction and Service of Process. With respect to any Legal Proceeding resulting from, relating to or arising out of this

Agreement, each of the parties hereto irrevocably and unconditionally submits to the exclusive jurisdiction of the federal courts of the United States of
America located in the state of Delaware or, if such court will not accept jurisdiction, any court of competent civil jurisdiction sitting in the state of Delaware.
In any such Legal Proceeding, each of the parties hereto irrevocably and unconditionally waives and agrees not to assert by way of motion, as a defense or
otherwise (i) any claim that it is not subject to the jurisdiction of the above courts, (ii) that its property is exempt or immune from attachment or execution,
(iii) that such Legal Proceeding is brought in an inconvenient forum, (iv) that the venue of such Legal Proceeding is improper, (v) that such Legal Proceeding
should be transferred or removed to any court other than one of the above-named courts, or should be stayed by reason of the pendency of some other
proceeding in any other court other than one of the above-named courts, or that this Agreement or the subject matter hereof may not be enforced in or by such
courts. Each of the parties hereto hereby agrees not to commence any such Legal Proceeding other than before one of the above-named courts. Each of the
parties hereto also hereby agrees that any final and unappealable judgment against a party in connection with any such Legal Proceeding shall be conclusive
and binding on such party and that such judgment may be enforced in any court of competent jurisdiction, either within or outside of the United States. A
certified or exemplified copy of such award or judgment shall be conclusive evidence of the fact and amount of such award or judgment. With respect to any
Legal Proceeding for which it has submitted to jurisdiction pursuant to this Section 7.4, each party irrevocably consents to service of process in the manner
provided for the giving of notices pursuant to Section 7.5 of this Agreement. Nothing in this Section 7.4 shall affect the right of any party to serve process in
any other manner permitted by Law. The foregoing consent to jurisdiction shall not (a) constitute submission to jurisdiction or general consent to service of
process in the State of Delaware for any purpose except with respect to any Legal Proceeding resulting from, relating to or arising out of this Agreement or
(b) be deemed to confer rights on any Person other than the respective parties to this Agreement.

 
Section 7.5            Notices. All notices, requests, consents, claims, demands, waivers and other communications hereunder shall be in writing and

shall be deemed to have been given (a) when delivered by hand (with written confirmation of receipt); (b) when received by the addressee if sent by a
nationally recognized overnight courier (receipt requested); (c) on the date sent by facsimile (with confirmation of transmission) or e-mail of a PDF document
if sent during normal business hours of the recipient, and on the next Business Day if sent after normal business hours of the recipient; or (d) on the third day
after the date mailed, by certified or registered mail, return receipt requested, postage prepaid. Such communications must be sent to the respective Parties at
the following addresses (or at such other address for a party as shall be specified in a notice given in accordance with this ):
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If to the Seller:
 
Asure Software, Inc.
3700 N. Capital of Texas Hwy, Suite 350
Austin, TX 78746
Attention: Pat Goepel
Email: pgoepel@asuresoftware.com
 
with a copy (which shall not constitute notice) to:
 
Messerli & Kramer, P.A.
100 South Fifth Street, Suite 1400
Minneapolis, MN 55402
Attention: Katheryn A. Gettman
Email: kgettman@messerlikramer.com
 
If to Buyer:
 
Accel-KKR
2500 Sand Hill Rd # 300
Menlo Park, CA 94025
Attention: Dean Jacobson
Attention: Joe Porten
Email: Dean@accel-kkr.com
Email: Jporten@accel-kkr.com
 
and to:
 
FM:Systems Group, LLC
2301 Sugar Bush Road Suite 500
Raleigh, NC 27612
Attention: Kurt Von Koch
Email: kvonkoch@fmsystems.com
 
with a copy (which shall not constitute notice) to:
 
Goodwin Procter LLP
601 Marshall Street
Redwood City, CA 94063
Attention: Scott B. Joachim
Email: SJoachim@goodwinlaw.com
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Section 7.6            Headings. The headings contained in this Agreement are inserted for convenience only and shall not be considered in interpreting

or construing any of the provisions contained in this Agreement.
 
Section 7.7            Entire Agreement. This Agreement, including all Services Annexes, constitutes the entire agreement between the parties hereto

with respect to the subject matter hereof and supersedes all prior agreements and understandings between the parties with respect to such subject matter.
 
Section 7.8            Interpretation.
 

(a)           When a reference is made to an Article, Section, or Annex, such reference shall be to an Article, Section, or Annex to, this
Agreement unless otherwise indicated.

 
(b)           Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the

words “without limitation.”
 
(c)           Unless the context requires otherwise, words using the singular or plural number also include the plural or singular number,

respectively, the use of any gender herein shall be deemed to include the other genders, words denoting natural persons shall be deemed to include business
entities and vice versa and references to a Person are also to its permitted successors and assigns.

 
(d)           References to “dollars” or “$” are to U.S. dollars.
 
(e)           References to “U.S.” are to the United States of America.
 
(f)            The terms “hereof,” “herein” “hereby,” “hereto” and derivative or similar words refer to this entire Agreement.
 
(g)           References to any statute shall be deemed to refer to such statute as amended from time to time and to any rules or regulations

promulgated thereunder (provided that for purposes of any representations and warranties contained in this Agreement that are made as of a specific date or
dates, references to any statute shall be deemed to refer to such statute, as amended, and to any rules or regulations promulgated thereunder, in each case, as
of such date or dates).

 
Section 7.9            Waiver and Amendment. This Agreement may be amended, modified or supplemented only by a written mutual agreement

executed and delivered by Seller and Buyer. Except as otherwise provided in this Agreement, any failure of any party to comply with any obligation,
covenant, agreement or condition herein may be waived by the party entitled to the benefits thereof only by a written instrument signed by the party granting
such waiver, but such waiver or failure to insist upon strict compliance with such obligations, covenant, agreement or condition shall not operate as a waiver
of, or estoppel with respect to, any subsequent or other failure.

 
Section 7.10          Third-Party Beneficiaries. This Agreement is for the sole benefit of the parties hereto and their permitted successors and assigns,

and nothing herein express or implied shall give or be construed to give to any Person, other than the parties hereto and such permitted successors and
assigns, any legal or equitable rights hereunder.
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Section 7.11          Severability. If any provision of this Agreement or the application of any such provision to any Person or circumstance shall be

held invalid, illegal or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any
other provision hereof.

 
Section 7.12          Counterparts; Facsimile Signatures. This Agreement may be executed in any number of counterparts, each of which when

executed, shall be deemed to be an original and all of which together shall be deemed to be one and the same instrument binding upon each of the parties
hereto notwithstanding the fact that all parties are not signatory to the original or the same counterpart. For purposes of this Agreement, facsimile and pdf
signatures shall be deemed originals.

 
Section 7.13          Waiver of Jury Trial. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW, THE PARTIES HEREBY

WAIVE, AND COVENANT THAT THEY WILL NOT ASSERT, ANY RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING
IN WHOLE OR IN PART UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED
PURSUANT TO THE PURCHASE AGREEMENT, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING
IN CONTRACT, TORT OR OTHERWISE. THE PARTIES AGREE THAT ANY OF THEM MAY FILE A COPY OF THIS PARAGRAPH WITH
ANY COURT AS WRITTEN EVIDENCE OF THE KNOWING, VOLUNTARY AND BARGAINED-FOR AGREEMENT AMONG THE
PARTIES IRREVOCABLY TO WAIVE ITS RIGHT TO TRIAL BY JURY IN ANY PROCEEDING WHATSOEVER BETWEEN THEM
RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED PURSUANT TO THE PURCHASE
AGREEMENT.

 
[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed the day and year first above written.
 

 ASURE SOFTWARE, INC.
   
   
 By: /s/ Patrick Goepel
  Name: Patrick Goepel
  Title: Chief Executive Officer and President
   
   
 FM:SYSTEMS GROUP, LLC
   
   
 By: /s/ Joe Porten
  Name: Joe Porten
  Title: Vice President

 
[Transition Services Agreement]
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EXHIBIT 99.1
 

Asure Software Completes Sale of Workspace Management Business
 

Reinforces Asure’s Strategic Focus on becoming a Pure Play SaaS Human Capital Management (HCM) Company
 

AUSTIN, Texas, December 2, 2019 -- Asure Software (NASDAQ:ASUR), a leading provider of Human Capital Management (HCM), today announced that
it has completed the sales of its Workspace Management business to FM:Systems.
 
With the close of the acquisition, Asure becomes a pure play SaaS Human Capital Management (HCM) company focused on delivering its award-winning
solutions to small and midsize businesses.
 
“This strategic move allows Asure to be laser-focused on our HCM business,” said Pat Goepel, CEO of Asure Software. “Overall gross proceeds were $121.5
million due to better than expected Workspace billings and improvements in working capital. We have right-sized our capital structure and used the proceeds
to pay down all of our institutional debt. Our intent is to finalize an amended facility with Wells Fargo for general purposes, future growth and potential
acquisitions consistent with our lower debt construct as we laid out on our third quarter conference call.”
 
“Going forward, we expect our recurring revenue mix to exceed 90 percent of total revenue, allowing for a visible financial model. While we plan to focus on
organic growth with the help of upsell and cross-sell initiatives, we are also in a strong position to pursue accretive acquisitions as those opportunities arise
consistent with our capital construct of maintaining low institutional debt,” concluded Goepel.
 
The Workspace Management business will be included in Asure’s financial results through December 2, 2019, but will no longer be included following the
completion of the sale. Asure expects to present discontinued operations within its financial statements for the fourth quarter ending December 31, 2019.
 
Forward-Looking Statements
 
The forward looking statements in this press release are made under the “safe harbor” provisions of the Private Securities Litigation Reform Act of 1995.
When used in this press release, the words “believes,” “plans,” “expects,” “will,” “intends,” “estimates” and “anticipates” and similar expressions are
intended to identify forward-looking statements. Actual results could differ materially from those indicated by forward-looking statements because of various
risks and uncertainties, including those described in Asure Software’s filings and reports with the Securities and Exchange Commission. Except as required
by law, Asure Software is not obligated to update these forward-looking statements to reflect events or circumstances that occur after the date of this press
release or to reflect the occurrence of unanticipated events.
 

 



 

 
About Asure Software
 
Asure Software, Inc. (NASDAQ: ASUR), headquartered in Austin, Texas, provides innovative SaaS-based HCM solutions, delivered in the cloud that help
clients grow their business. Asure helps businesses develop their Human Capital to get to the next level, stay compliant, and allocate time, money and
technology toward growth. Asure Software’s offerings include a fully-integrated HCM platform, Time & Attendance, Talent Management, Employee
Benefits, Benefits Administration, and Payroll & Tax. Visit us at www.asuresoftware.com.
 
Company Contact:
Stacy Zellner
Director of Marketing
Asure Software
szellner@asuresoftware.com
512-843-7567
 
Investor Contact:
Carolyn Bass
415-445-3232
 

 

 



 
Exhibit 99.2

 
UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL INFORMATION

 
The following unaudited Pro Forma Condensed Consolidated Balance Sheet, as of September 30, 2019, reflects Asure Software’s financial position as if the
Sale had occurred on that date. The following unaudited Pro Forma Condensed Consolidated Statements of Operations for the year ended December 31, 2018,
and for the nine months ended September 30, 2019, reflect Asure Software's results of operations as if the Sale had occurred on January 1, 2018. The pro
forma adjustments do not reflect the costs of separation and restructuring costs related to the disposal of the Workspace Business.
 
These unaudited Pro Forma Condensed Consolidated Financial Statements and the accompanying notes are based upon and should be read in conjunction
with the Consolidated Financial Statements and Notes thereto included in our Annual Report on Form 10-K for the fiscal year ended December 31, 2018 and
Quarterly Report on Form 10-Q for the three and nine months ended September 30, 2019. The accompanying unaudited Pro Forma Condensed Consolidated
Statements of Operations have been prepared in accordance with the regulations of the SEC and should not be considered indicative of the financial position
or results of operations that would have occurred if the Sale had been consummated on the dates indicated, nor are they indicative of the future financial
position or results of operations of the Company.
 
In accordance with SEC regulations, the unaudited Pro Forma Condensed Consolidated Financial Statements reflect adjustments to the extent they are directly
attributable to the Sale, factually supportable and, for statement of operations purposes, are expected to have a continuing impact on the Company’s result of
operations.
 
The “Historical” column in the unaudited Pro Forma Condensed Consolidated Financial Statements reflects Asure Software’s historical financial statements
for the periods presented and does not reflect any adjustments related to the Sale and related events.
 
The “Workspace Business” column in the unaudited Pro Forma Condensed Consolidated Financial Statements is derived from the financial position and
results of that the Workspace Business and corporate charges that are directly attributable to the Workspace Business. The “Pro Forma Adjustments” column
in the unaudited Pro Forma Condensed Consolidated Balance Sheet reflects other effects of the Sale as described in note 1.
 

Unaudited Pro Forma Condensed Combined Balance Sheet
As of 30 September 2019

(In thousands)
 

  Historical   
Workspace
Business   

Pro Forma
Adjustments   Notes   Pro Forma  

Cash and cash equivalents   12,576   373   448   (d)(e)    12,651 
Accounts receivable, net   15,199   10,150   -       5,049 
Other current assets   8,498   4,820   1,685   (b)    5,363 
Funds held for clients   88,210   -   -       88,210 

Total current assets   124,483   15,343   2,133       111,273 
Property and equipment, net   10,636   3,204   -       7,432 
Goodwill   115,957   12,200   -       103,757 
Intangible assets, net   72,472   3,405   -       69,067 
Other assets, net   11,878   2,060   -       9,818 

Total assets   335,426   36,212   2,133       301,347 
                     
Accounts payable   3,943   4,987   4,062   (e)    3,018 
Accrued liabilities and other current liabilities   28,441   10,609   162   (a)(c)    17,994 
Client fund obligations   88,470   -   -       88,470 
Total current liabilities   120,854   15,596   4,224       109,482 
Long-term debt   112,473   -   (109,493)   (a)    2,980 
Other liabilities   8,450   813   228   (g)    7,865 
Total liabilities   241,777   16,409   (105,041)       120,327 
Total shareholders' equity   93,649   19,803   107,174       181,020 
Total liabilities and shareholders' equity   335,426   36,212   2,133       301,347 

 
See accompanying notes to the Unaudited Pro Forma Condensed Combined Financial information

 

 



 

 
Unaudited Pro Forma Condensed Combined Statements of Operations

Nine Months Ended 30 September 2019
(In thousands, except per share information)

 

  Historical   
Workspace
Business   

Pro Forma
Adjustments   Notes   Pro Forma  

Revenue   76,160   20,624   -       55,536 
Costs of revenue, exclusive of depreciation and amortization   24,639   5,874   -       18,765 
Depreciation and amortization expense   11,711   1,658   -       10,053 
Selling, general and administrative expense   41,918   7,941   -       33,977 
Operating income   (2,108)   5,151   -       (7,259)
Interest expense and other   8,709   215   (7,786)   (f)    708 
Income before income taxes   (10,817)   4,936   7,786       (7,967)
Income tax provision (benefit)   400   (98)   32   (g)    530 
Net loss   (11,217)   5,034   7,754       (8,497)

                     
Basic and diluted earnings per share   (0.72)               (0.55)
Weighted-average shares   15,472,000               15,472,000 
 

See accompanying notes to the Unaudited Pro Forma Condensed Combined Financial information
 

Unaudited Pro Forma Condensed Combined Statements of Operations
Year Ended 31 December 2018

(In thousands, except per share information)
 

  Historical   
Workspace
Business   

Pro Forma
Adjustments   Notes   Pro Forma  

 Revenue   88,952   25,326   -       63,626 
 Costs of revenue, exclusive of depreciation and amortization   28,035   7,043   -       20,992 
 Depreciation and amortization expense   12,966   1,905   -       11,061 
 Selling, general and administrative expense   54,214   11,901   -       42,313 
 Operating income   (6,263)   4,477   -       (10,740)
 Interest expense and other   8,514   101   (9,171)   (f)    (758)
 Income before income taxes   (14,777)   4,376   9,171       (9,982)
 Income tax provision (benefit)   (7,229)   (5)   90   (g)    (7,134)
 Net income   (7,548)   4,381   9,081       (2,848)

                     
 Basic and diluted earnings per share   (0.54)               (0.20)
 Weighted-average shares   14,010,000               14,010,000 
 

See accompanying notes to the Unaudited Pro Forma Condensed Combined Financial information
 

 



 

 
Note 1 — Pro forma adjustments
 
The pro forma adjustments are based on our preliminary estimates and assumptions that are subject to change. The following adjustments have been reflected
in the unaudited pro forma condensed combined financial information:
 
(a) Reflects the use of proceeds from the sale in repaying debt.
 
(b) Reflects the unpaid escrow related to the sale.
 
(c) Reflects the tax payable related to the gain on sale.
 
(d) Reflects the cash proceeds received in connection with the sale.
 
(e) Reflects the payment made for trade payables between the sold Workspace business and Asure Software Inc.
 
(f) Reflects the interest expense related to the debt extinguished in the transaction.
 
(g) Reflects the tax impacts of pro forma adjustments.
 
Note 2 – Reconciliation of GAAP Net Income to Non-GAAP EBITDA
 
This unaudited Pro Forma Condensed Combined Financial Information contain a reconciliation of net income (loss) to non-GAAP EBITDA. Non-GAAP
EBITIDA is a measurement of financial performance that is not prepared in accordance with U.S. generally accepted accounting principles and computational
methods may differ from those used by other companies. This non-GAAP financial measure is not meant to be considered in isolation or as a substitute for
comparable GAAP measures and should be read only in conjunction with the company's consolidated financial statements prepared in accordance with
GAAP.
 
Non-GAAP EBITDA differs from GAAP net income (loss) in that it excludes things such as interest, tax, depreciation, amortization, stock compensation, and
one-time expenses. Management uses both GAAP and non-GAAP measures when planning, monitoring, and evaluating the company's performance.
 
The primary purpose of using non-GAAP measures is to provide supplemental information that may prove useful to investors and to enable investors to
evaluate the company's results in the same way management does. Management believes that supplementing GAAP disclosure with non-GAAP disclosure
provides investors with a more complete view of the company's operational performance and allows for meaningful period-to-period comparisons and
analysis of trends in the company's business. Further, to the extent that other companies use similar methods in calculating non-GAAP measures, the
provision of supplemental non-GAAP information can allow for a comparison of the company's relative performance against other companies that also report
non-GAAP operating results.
 

Pro forma combined EBITDA
For the nine months ended 30 September 2019
(In thousands, except per share information)

 

  Historical   
Workspace
Business   

Pro Forma
Adjustments   Notes   Pro Forma  

                
Net Income (loss)   (11,217)   5,034   7,754   (f)    (8,497)
Acquisition costs and other one-time expenses   5,968   518   -       5,450 
Stock Compensation   1,584   278   -       1,306 
Interest expense & Other, net   8,708   -   (7,786)   (f)    922 
Provision (benefit) for income taxes   400   (98)   32   (g)    530 
Depreciation and amortization   11,711   1,658   -       10,053 
Non-GAAP EBITDA   17,154   7,390   -       9,764 
 

 



 

 
Pro forma combined EBITDA

For the year ended 31 December 2018
(In thousands, except per share information)

 

  Historical   
Workspace
Business   

Pro Forma
Adjustments   Notes   Pro Forma  

Net Income (loss)   (7,548)   4,381   9,081   (f)    (2,848)
Acquisition costs and other one-time expenses   10,450   1,740   -       8,710 
Stock Compensation   1,686   122   -       1,564 
Interest expense & Other, net   9,570   -   (9,171)   (f)    399 
Provision (benefit) for income taxes   (7,229)   (5)   90   (g)    (7,134)
Depreciation and amortization   12,966   1,905   -       11,061 
Non-GAAP EBITDA   19,895   8,143   -       11,752 
 

 

 


